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THE NEW AFGHAN CONSTITUTION:
"EQUAL RIGHTS" FOR WOMEN
BY ANN DAVEY

Since the 2001 overthrow of the Taliban regime in
Afghanistan, the Loya Jirga ("grand council"), an assembly of 502
delegates from all over Afghanistan, including 100 female
delegates, has undertaken the development of a new Afghan
Constitution to replace the pre-Soviet constitution of the 1960's.
The new Constitution was ratified on January 4, 2004, and has
already brought about controversy, through its potentially
duplicitous language concerning the rights of women and Islamic
tradition. The Constitution seems to guarantee equal rights for
women, but at the same time, it includes the caveat that the state
shall support traditional roles of women and family in accordance
with Islam. The breadth of Koranic interpretation presents the
potential for a return to Islamic fundamentalist rule.
The new government envisioned by this Constitution is a
strong presidential system and it recognizes the fundamental
importance of Islam in Afghanistan, according to Carlotta Gall of
the New York Times.' Gall notes that whether the Islam included
in the new government allows equal rights for women will depend
on the interpretation of the Islam. 2 This potential disparity in
possible interpretations of Islam and the Constitution has laid the
groundwork for conflicts among Afghan people, and the first signs
of these problems are already appearing.
Shortly after the ratification of the Constitution, CNN
reported the controversy over the television appearance of the
popular female singer, Salma. In the early 1990s, the Mujahadeen
banned television appearances by women and in 1996 the Taliban
The recent liberation of the
banned television completely.
airwaves came as an unwelcome shock to Islamic fundamentalists
who believe that allowing females to be broadcast on television is
contrary to Islamic law, and therefore illegal according to the
Interview with Steve Inskeep on NPR's All Things Considered, 1/4/2004
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Constitution. The Afghan Cultural Minister, Abdul Mubaiz,
formally lifted this ban on January 11, 2004 and four days later, it
was reinstated by the Supreme Court, who opined that portraying
women on television
violated Islamic law and violates of the
3
Constitution.
The United Nations News Services quoted Feride Acar, the
Chairperson of the Committee on the Elimination of
Discrimination against Women, who said that "[The adoption of
the Constitution] is a significant victory for women and girls in
Afghanistan who [...] faced systematic violations of their human
rights on a daily basis."4 This Constitution declares that "the
citizens of Afghanistan have equal rights and duties before the
law," 5 (note the use of the word "citizens" instead of "men and
women") but those rights are potentially limited by the provision
that the state will support "necessary measures to ensure physical
and psychological well being of family, especially of child and
mother, upbringing of children and the elimination of traditions
contrary to the principles of sacred religion of Islam.' ' 6 It also
generally states that "In Afghanistan, no law can be contrary to the
sacred religion of Islam and the values of this Constitution." The
Constitution restricts any future change in this policy by declaring
that "The provisions of adherence to the fundamentals of the
sacred religion of Islam and the republican regime cannot be
amended." It may be too early to declare a clear victory for
women, although as Ellen Goodman of the Boston Globe points
out, "[the United States] is one of a handful [of countries] that
hasn't signed the UN treaty on women's rights," and "it's touchy, to
put it mildly, to push for greater8 equality in Iraq or Afghanistan if
we're not there yet in America."
3 Interview

with Steve Inskeep and Guy Raz on NPR's All Things Considered,

1/17/2004.
UN News Service, January 8, 2004, "UN women's rights expert says new
Afghan Constitution heralds era of progress."
5Afghan Constitution, unofficial translation, Chapter 2, Article 1.
6 Id, Chapter 2, Article 32.
7Id, Chapter 10, Article 1.
8 December 14, 2003, Sunday, third edition, "Ironies of
the Equal Rights
Battle."

4

2004

INTERNATIONAL WATCH - DAVEY

Regardless of what the new Constitution says about
equality, real progress will only occur when women exercise those
rights. The Constitution says "the Citizens of Afghanistan have
the right to elect and be elected." 9 However, less than 60,000
women have actually registered to vote as of January 8, 2004. The
generally low voter registration numbers are attributed to current
security conditions, according to the United Nations News
Service. 10 According to UN statistics of the same date, the male to
female voter registration ratio was 3.6 to 1 while women make up
two thirds of the population of Afghanistan.
It may take more than a new Constitution to repair the
damage done to women and society by Islamic fundamentalist
regimes. In fact, as Sarah Meyers of World Markets Research
Limited reports, "the emphasis on Islam in the document has led
some Afghans to raise concerns over a possible return of hardline
Islamic laws."" The general terms in which the issue of Islam is
expressed in the Constitution leaves it open to judicial
interpretation. This may be cause for concern because, Meyers
notes, "the Supreme Court is headed by arch-conservative Islamist
Fazl Hadi Shinwari. ' 2 This prediction proved true when the ban
on women on television was reinstated, reversing the efforts of the
Cultural Minister. The new Afghan Constitution is a step in the
right direction. The fact that the Loya Jirga was able to reach a
concensus at all and ratified a new Constitution is a victory in
itself. Afghanistan is well on its way to compliance with the UNbrokered Bonn Agreement, and is developing solutions to its
security and reconstruction problems.

9Afghan Constitution, Chapter 2, Article 12.
'0UN News Service, January 8, 2004, "UN says voter registration in
Afghanistan insufficient to allow for June elections."
" World Markets Research Limited, World Markets Analysis, January 5, 2004,
Victory for Afghan President as New Constitution is Ratified."
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